STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
SHANE COLLI NSWORTH,
Petitioner,
VS. Case No. 05-1888

Pl NELLAS COUNTY SHERI FF,

Respondent .
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RECOMVENDED ORDER

Adm ni strative Law Judge (ALJ) Daniel Manry conducted the
formal hearing of this case on August 30, 2005, in Largo,
Fl orida, on behalf of the D vision of Adm nistrative Hearings
( DOAH) .

APPEARANCES

For Petitioner: Kenneth J. Afienko, Esquire
Kenneth J. Afienko, P.A
560 First Avenue, North
St. Petersburg, Florida 33701

For Respondent: Keith C Tischler, Esquire
Jolly & Peterson, P.A
2145 Delta Boul evard, Suite 200
Post O fice Box 37400
Tal | ahassee, Florida 32315

STATEMENT OF THE | SSUES

The issues presented are whet her Respondent properly
term nated Petitioner fromhis enploynent as a deputy sheriff

for alleged insubordination in violation of Chapter 89-404,



Section 8, Laws of Florida, as amended by Chapter 90- 395,
Section 8, Laws of Florida (the Gvil Service Act) and
Respondent's General Order Section 3-1.1, Rule and Regul ation
5.17(a), and, if not, whether Respondent should reinstate
Petitioner to his fornmer position wth back pay, benefits, and
seniority.

PRELI M NARY STATEMENT

On May 13, 2005, Respondent determ ned that Petitioner
comm tted insubordination and al so engaged in prohibited
conduct, in violation of the Cvil Service Act and
Section 3-1.1, Rule and Regulation 5.17(a), and Rule and
Regul ation 3.1. Respondent term nated Petitioner’s enpl oynent
as a deputy sheriff, and Petitioner tinely requested an
adm ni strative hearing. Respondent referred the matter to DOAH
to conduct the hearing.

Prior to the hearing, Petitioner withdrew his request for a
hearing to challenge the alleged violation of standards of
conduct in Rule and Regulation 3.1. The only disputed ground
for termnation that remains at issue in this proceeding is the
al | eged i nsubordi nati on.

The parties agree that in the absence of a finding of
i nsubordi nation, term nation of enploynent is not an appropriate

penalty for the prohibited conduct that Petitioner does not



chal l enge. Petitioner asserts that a finding of
i nsubordi nati on does not warrant term nation of enploynent.

At the hearing, Respondent proceeded first with its case in
chief. The parties agree that Respondent has the burden of
pr oof .

Respondent presented the testinony of three w tnesses and
subm tted 10 exhibits for adm ssion into evidence. Petitioner
testified in his own behal f, presented the testinony of two
W tnesses, and subm tted three exhibits for adm ssion into
evi dence.

The identity of the witnesses and exhibits and the rulings
regardi ng each are reported in the Transcript of the hearing
filed with DOAH on Septenber 8, 2005. Petitioner and Respondent
tinely filed their respective Proposed Reconmended Orders (PROs)
on Septenber 16 and 19, 2005.

FI NDI NGS OF FACT

1. Respondent is a constitutional officer of the State of
Florida. Respondent is responsible for providing | aw
enforcenment and correctional services within Pinellas County,
Florida. At all tinmes pertinent to this case, Respondent
enpl oyed Petitioner as a deputy sheriff, and Petitioner was
subj ect to relevant rules and regulations identified in the

record as CGeneral Orders and Rul es



2. Sonetine in July 2004, Ms. Caroline Hart, a private
citizen, communi cated to Petitioner that she had previously been
t he subject of inappropriate sexual m sconduct from Deputy
Sheriff Gerald Akins when Deputy Akins responded to a call from
Ms. Hart within the city of Dunedin, Florida. M. Hart knew
Petitioner froma previous relationship.

3. Petitioner was uncertain of the procedure he shoul d
foll ow, and sought advice from Corporal James Cooper,
Petitioner's imredi ate supervisor. Corporal Cooper was the
acting sergeant for their squad. No sergeant was scheduled to
be on duty that night when the squad was to begin its shift.

4. Petitioner telephoned Corporal Cooper and reported the
accusations by Ms. Hart. Corporal Cooper assured Petitioner
that Petitioner had followed the correct procedure and that
Cor poral Cooper would report the information to Sergeant M chael
Rogers, the shift commander for the shift that included their
squad and that of Sergeant Rogers.

5. During the conversation between Corporal Cooper and
Petitioner, Corporal Cooper stated that Petitioner should not
di scuss the matter with Deputy Akins. Petitioner subsequently
t el ephoned Deputy Akins and told him about the accusations by
Ms. Hart.

6. Respondent alleges that when Petitioner comuni cated

wi th Deputy Akins Petitioner commtted insubordination by



"refusing to obey a |l awful order” from Corporal Cooper within
t he nmeani ng of General Order Section 3-1.1, Subsection
5.17(a)(the rule). Petitioner asserts that the statenent by
Cor poral Cooper was advice, rather than an order, and that
Petitioner did not conmt insubordination.

7. The factual issue presented is whether Corporal Cooper
ordered Petitioner not to speak to Deputy Akins. A finding of
i nsubordi nati on requires a preponderance of evidence to show
t hat Corporal Cooper intended to issue an order, that the
express words used by Corporal Cooper clearly stated an order,
that Petitioner understood the statenent to be an order, and
that Petitioner intentionally refused to foll ow an order.

8. Relevant rules do not define terns such as an "order"
or "refusing an order" and do not distinguish an "order"” or an
"instruction"” from"advice." The trier of fact defines rel evant
ternms based on the plain and ordi nary nmeani ng of relevant terns

as they are defined in The Anerican Heritage Dictionary of the

Engli sh Language, 4th ed., at 25, 1238, and 1469 (Boston 2000),

and as explained in relevant testinony during the hearing. As
the Chief Deputy explained during his testinony:

The term nol ogy that we use is a | awful

order. |I'mnot certain that there is a
specific definition within the policies. M
understanding of the . . . the term order

in the context of our rules and
regul ations is basically the definition that



| guess you would refer to in a dictionary
internms of when an order is given

Transcript (TR) at 220.

9. Corporal Cooper clearly intended to order Petitioner to
refrain fromtal king to Deputy Akins. Corporal Cooper assumed
in his own mnd there was a possibility for either a crimnal or
internal investigation, or both. Consistent with standard
operating procedures in either type of investigation, Corporal
Cooper intended to preserve the opportunity for investigators to
"blind side" Deputy Akins by not giving hima head's up before
guestioni ng him

10. A preponderance of evidence does not support a finding
t hat Corporal Cooper ever articul ated the disputed order. The
wor ds used by Corporal Cooper to articulate the alleged order
are not in evidence. Corporal Cooper does not recall what he
said to Petitioner.

11. The words used to communi cate an order are essenti al
to the existence of an order and to an understanding in the mnd
of a recipient, such as Petitioner, that he is receiving an
order. As the Chief Deputy explained during his testinony:

Qovi ously you need to be clear as to what
words were used at the tinme when Corporal
Cooper spoke with Deputy Collinsworth as it
related to any conmuni cation with Deputy

AKi ns.

TR at 221-222.



12. Corporal Cooper does not recall the exact words he
used to communicate with Petitioner. Petitioner understood
Cor poral Cooper to advise Petitioner not to contact Deputy
Akins. Corporal Cooper and Petitioner were the only parties to
their conversation.
13. The exact words used by Corporal Cooper, if they were
in evidence, nust also be interpreted in the context of the
conversation with Petitioner. |In response to a question from
the trier of fact concerning the distinction between an order
and advice, the Chief Deputy expl ai ned:
And | think that the best way to describe
that is in the context of . . . the words
used. . . . [T]here would be sonme question
as to the specific verbiage that was used
and putting that into context as you nade
your deci si on.

TR at 221-222.

14. The conversation between Corporal Cooper and
Petitioner arose in the context of Petitioner soliciting advice
from Corporal Cooper. Corporal Cooper gave Petitioner advice in
t he sane conversation in which he intended to "instruct”
Petitioner to refrain fromtalking with Deputy Akins. However,
Cor poral Cooper did not verbally distinguish the advice fromthe
instruction or clearly segue from advice to an order.

15. Conflict testinony from Corporal Cooper during direct

and cross exani nation el ucidates the anmbi guous context of the



conversation with Petitioner. During direct exam nation by
counsel for Respondent, Corporal Cooper testified that he gave
Petitioner an instruction in response to Petitioner's request
for advice:

A. Deputy Collinsworth had called. He was
upset. He stated he needed sone advice

Q D dyou give M. Collinsworth sone
advi ce regarding his dealings with Ms. Hart?

A. Yes. | told himnot to talk with her
any further, ignore her phone calls and not
to have any personal contact with her.

Q And what did you tell M. Collinsworth
about the allegations that Ms. Hart had nade
pertai ning to Deputy Akins?

A well . . . | told himthat he started at
the right spot and that | was going to have
to get with Sergeant Rogers, because he was
our shift comrander at the tinme, and present
the information to himand see where it goes
fromthere.

Q And did you give . . . Deputy
Col linsworth any other instructions about
how he should deal with this information?

A. | did tell himnot to contact Akins, so
| wanted to get a word for word from Akins.
| didn't want himto have a head' s up.
(emphasi s suppl i ed)

TR at 53-55.

16. On cross-exam nation, Corporal Cooper did not recal
t he exact words he used to comunicate with Petitioner and cast
the conversation with Petitioner in a different light. In

rel evant part, Corporal Cooper testified:



Q And Shane was off duty to the best of
your know edge?

A. Yes.

Q 'Cause he worked with you on the sane
shift, is that correct?

A. Yes.

Q And you gave advice to Deputy
Col linsworth about this whole situation,
didn't you?

A. Yes.

Q And sonme of your advice was to termnate
all the phone calls with Ms. Hart and all

t he communi cation and all that, is that
correct?

A.  Yes.
Q And that wasn't an order, was it?
A.  No.

Q Now when you were testifying on direct
you nentioned that you went into the
conversation about what to do with Akins, is
that correct?

A. Yes.

Q D d you preface anything in between the
conversation about Hart and now tal ki ng
about Akins, did you preface it with

anyt hi ng such as, well, nowthis is an
order? Did you nake any suggestion that you
were changing fromadvice to an order?

A. Not in that nmanner, no.
Q And as a matter of fact you don't

remenber what you said verbatim is that
correct?



A. That's correct.

Q As a matter of fact you could have said
| don't think you should call him Could
you have said that?

A.  Yes.

Q And that wouldn't be an order, would it?
A.  No.

Q And you could have also said | don't
think it's a good idea to call him Could
you have said that?

A. Yes.

Q And if you did indeed say that, that
woul dn't be an order, would it?

A.  No.

Q And you coul d have also said, no, |
woul dn"t. Why get himupset? You could
have said that, couldn't you?

A. Yes.

Q And had you said that, that wouldn't be
an order, would it?

A.  No.

Q Deputy Collinswrth has never disobeyed
your orders in the past, is that correct?

A. Correct.
(enphasi s supplied)

TR at 69-71
17. Petitioner's understandi ng that Corporal Cooper
advi sed, rather than ordered, Petitioner not to talk to Deputy

Aki ns was corroborated by Deputy Akins. At a tine nore

10



proxi mate to the incident,

tell anyone about their conversation because Cor por al

"advi sed"

Petitioner not to discuss the matter with Deputy

Akins. In relevant part, Deputy Akins testified:

TR at 112

18.

is a recommendation or suggestion. An order is a conmand or

instruction given by a superior to a subordinate to act

Q Did Deputy Collinswrth tell you whether
you shoul d expect a call from Corpora
Cooper ?

A.  No, he did not.

Q Do you recall how this conversation
concl uded with Deputy Collinsworth?

A. He stated that if anyone asked if we had
spoken, to say no, we had not.

Q And did you ask hi mwhy he was asking
you to do that?

A.  Yes.
Q And what did he say in response to that?

A. Because he was advi sed by Corpor al

Cooper not to talk tonme. . . . | don't
remenber verbatimword by word how t he
conversation went, but . . . |I'mabsolutely

positive of the context of the conversation
and how it was said. (enphasis supplied)

and 116-117.

Cooper

Petitioner asked Deputy Akins not to

had

It is undisputed that advice is not an order. Advice

refrain froman act.

19.

the conversation with Petitioner

or to

The words used by Corporal Cooper and the context of

11

di d not create an understandi ng



in the mnd of Petitioner that he had received an order not to
contact Deputy Akins. Petitioner |acked the requisite intent to
refuse to follow an order

20. Respondent urges that Petitioner should have
under st ood he was receiving an order from Corporal Cooper. As
the Chief Deputy explained during his testinony:

But | would also tell you that Corporal
Cooper and Deputy Collinsworth were both
aware of the fact that an allegation is
made, that there is potential for an

adm ni strative investigation, and in the
context of their discussion if Corporal
Cooper was clear that there was the
possibility of an admi nistrative

i nvestigation, then at that point by general
order there is no discussion with the
principal. (enphasis supplied)

TR at 222.

21. Corporal Cooper was not clear that there was the
possibility of an admi nistrative investigation. Corporal Cooper
advi sed Petitioner that he had started at the right place and
t hat Corporal Cooper would report to the shift commander and see
where it goes fromthere.

22. Even if Corporal Cooper clearly stated that an
admni strative investigation were possi ble, Respondent did not
term nate Petitioner fromhis enployment on the alleged ground
that Petitioner violated Respondent's witten policy. The

synopsi s of the charge against Petitioner states:

12



You were ordered by Corporal Cooper not to
call or speak to Deputy Akins regarding an
al l egati on concerning him You di sregarded
this order and then you told Deputy AKins
not to tell Corporal Cooper that you called
hi m concerning the allegation. (enphasis
suppl i ed)

I nter-OFfice Menorandum dated May 13, 2005.

23. The expression, "see where it goes fromthere" is not
synonynous with an adm nistrative investigation. The natter
coul d have been resolved through informal investigation by a
front line supervisor. As Sergeant Rogers explai ned during
cross-exam nation by counsel for Respondent:

Q If Akins was naking inproper comments to
a nmenber of the public, particularly sonmeone

that was a victimof a crinme that he was
involved in investigating, that would be

I mpr oper ?
A.  Yes, sir.

Q That would be subject to an
i nvestigation?

A. Depends on what type of investigation
you nean. \Wether it would be a forma
i nvestigation or one done by a front |ine
supervisor. That was nmy intent, | was going
to have a front |ine supervisor |ook into
it.
TR at 247.
24. Sergeant Rogers did not request an adm nistrative
i nvestigation. Wen Corporal Cooper reported the allegations

agai nst Deputy Akins to Sergeant Rogers, the shift commander

told Corporal Cooper to refer the matter to a sergeant

13



identified in the record as either Sergeant Hubbard or Marshal
(Sergeant Marshall). Sergeant Marshall was the shift commander
for the squad or squads assigned to the city of Dunedin,
Florida, the situs of the alleged violation.
25. Sergeant Rogers ordered Corporal Cooper to refer the
matter to Sergeant Marshall for investigation the next day.
Sergeant Rogers received the report from Corporal Cooper at
about 4:00 a.m M. Hart was "extrenely drunk," according to
the information avail able to Sergeant Rogers, when Ms. Hart made
the all egati ons agai nst Deputy Akins. As Sergeant Rogers
expl ai ned during cross-exam nati on by counsel for Respondent:
[ TThe wonman was extrenely drunk. Wy would
| call her back at four or five in the
nor ni ng when she's probably passed out? Let
her sober up and | et another supervisor talk
to her l|ater.

TR at 248.

26. Respondent did not undertake an adm nistrative
investigation of the allegations by Ms. Hart agai nst Deputy
Akins until nonths | ater when Respondent di scovered those
al l egations during the adm nistrative investigation of
Petitioner that led to this proceeding. The investigation of
the allegations by Ms. Hart exonerated Deputy AKins.

27. Even if the words used by Corporal Cooper to

communi cate his intended order to Petitioner were in evidence,

the disclosure by Petitioner to Deputy Akins of the allegations

14



by Ms. Hart did not defeat the purpose of the alleged order from
Corporal Cooper. As the Chief Deputy explained during his
testi nony:
Q D d the basis for exonerating Deputy
Akins, if you know, have any rel ationship
wth the potential harmcreated by the
di scl osure of the allegations by petitioner
to Deputy AKins?
A. [I]n fact | don't believe it would have
changed the final outcome. It [exoneration]
probably still would have been foll owed
oo The primary concern was the [l ack
of] veracity of the [alleged] victim
TR at 226- 227.

28. The refusal of Petitioner to follow the advice of
Cor poral Cooper arguably may have been disrespectful. The
refusal arguably may have been made contenptuous by the efforts
of Petitioner to conceal his conversation with Deputy AKins.
However, disrespectful and contenptuous disregard of advice is
not i nsubordi nati on.

29. Corporal Cooper did not treat the disclosure by
Petitioner to Deputy Akins as insubordination. Respondent's
witten policies require Corporal Cooper to report
i nsubordi nation to his superior. Corporal Cooper neither
reported the all eged insubordination to Sergeant Rogers nor

filed a witten report of insubordination. Corporal Cooper

expl ai ned, in substance, that he routinely does not wite up

15



subor di nat es because he needs to nmaintain a working relationship
with his deputies.

30. Corporal Cooper thinks he may have filed a verbal
report with the shift conmander but, again, does not recall the
exact words in his verbal report. The shift commander does not
recall such a report.

31. When Deputy Akins informed Corporal Cooper that
Petitioner had disclosed the allegations by Ms. Hart earlier
t hat evening, Corporal Cooper did not respond in a manner
consistent with a perception that Petitioner had commtted
i nsubordi nation. As Deputy Akins explained during direct
exam nation by counsel for Respondent:

Q And what did Corporal Cooper tell you in
t hat conversation?

A. He asked ne if | had spoken with Deputy
Collinsworth and | advised himyes.

Q Did he say anything in response to that?

A. He stated he had a feeling that
Col linsworth m ght have called ne.

TR at 113.
32. Corporal Cooper had no reason to believe that
Petitioner "mght" commt insubordination. Petitioner had never

di sobeyed orders from Corporal Cooper in the past.

16



CONCLUSI ONS OF LAW

33. DOAH has jurisdiction of the subject matter and the
parties to this action. The parties received adequate notice of
the adm nistrative hearing. 88 120.57(1) and 120.68(8), Fla.
Stat. (2005).

34. Respondent has the burden of proof in this proceeding.
Respondent nust show by a preponderance of the evidence that
Respondent committed the acts alleged in the chargi ng docunent

and t he reasonabl eness of the proposed penalty. Departnent of

Transportation v. J.WC. Conpany, Inc., 396 So. 2d 778 (Fla. 1st

DCA 1981); Balino v. Departnent of Health and Rehabilitative

Services, 348 So. 2d 349 (Fla. 1st DCA 1977).

35. Respondent did not show by a preponderance of the
evi dence that Corporal Cooper articulated an order. The words
used to articulate the alleged order are not in evidence.

Wt hout an order, there can be no insubordination. Conpare

Rosario v. Burke, 605 So. 2d 523, 524 (Fla. 2d DCA 1992)(no

i nsubordi nation in the absence of an order), Rutan v. Pasco

County School Board, 435 So. 2d 399, 400-401 (Fla. 2d DCA

1983) (record does not denonstrate an order from anyone ever

existed) and Smith v. School Board of Leon County, 405 So. 2d

183, 185 (Fla. 1st DCA 1981)(record did not denonstrate

exi stence of an order) with Dolega v. School Board of M am - Dade

County, 840 So. 2d 445, 446 (Fla. 3d DCA 2003) (nonconpli ance

17



with witten directive is insubordination), Johnson v. School

Board of Dade County, Florida, 578 So. 2d 387 (Fla. 3d DCA

1991) (touchi ng students after previous instructions not to do so

was i nsubordination), and Thomas v. Brevard County Sheriff's

Ofice Cvil Service Board, 456 So. 2d 540 (Fla. 5th DCA

1984) (refusal to obey direct order to answer question during
i nvestigation was insubordination).
36. Respondent did not show by a preponderance of the
evi dence that Petitioner possessed the requisite intent to
di sobey an order from Corporal Cooper. Wthout proof of intent,

there i s no i nsubordi nati on. . Forehand v. School Board of

@l f County, 600 So. 2d 1187, 1192-1193 (Fla. 1st DCA 1992)(no

intent to disobey previous orders to exclude student conduct
from cal cul ati on of academ c grades when supervi sor coul d not
recal |l exact words of teacher concerning teacher's use of
student conduct in grading system.

37. The attenpt by Petitioner to conceal his conversation
with Deputy Akins arguably was di srespectful or contenptuous of
t he advice he received from Corporal Cooper. However, neither
di srespect nor contenpt is evidence of insubordination in the
absence of an order. Rosario, 605 So. 2d at 524 (evidence of
di srespect, friction, and di sagreenent is not evidence of
i nsubordi nation in the absence of a direct order); Smth, 405

So. 2d at 184-185 (crunpling of evaluation forminto small ball,

18



throwing it toward supervisor's desk, and saying, "This is what
| think of this and you too" is not insubordination in the
absence of a direct order).

38. It is undisputed that the historical disciplinary
procedure for enployees of Respondent has recently changed and
t hat Respondent is now the sole arbiter of discipline for
enpl oyees of the Ofice of the Sheriff of Pinellas County,
Florida. The Adm nistrative Review Board makes findi ngs but no
| onger participates further in the discipline of enpl oyees.

39. This proceeding is not conducted for the purpose of
reviewi ng the evidence avail able to Respondent when Respondent
term nated Petitioner's enploynent. This is a de novo
proceedi ng conducted to fornmulate final agency action rather
than to review agency action previously taken. The ALJ nust
consi der relevant and material evidence available at the tinme of
the hearing even if such evidence were previously unavailable to

the agency at the tine the agency acted. MDonald v. Departnent

of Banki ng and Fi nance, 346 So. 2d 569, 584 (Fla. 1st DCA 1977).

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMMENDED t hat Respondent enter a final order finding
Petitioner not guilty of insubordination, rescinding the

term nation of enploynent, and reinstating Petitioner to his

19



former position of enploynment with back pay, benefits, and
seniority.
DONE AND ENTERED this 7th day of OCctober, 2005, in

Tal | ahassee, Leon County, Florida.

LD~

DANI EL MANRY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the erk of the

D vision of Adm nistrative Hearings
this 7th day of October, 2005.

COPI ES FURNI SHED,

Kenneth J. Afienko, Esquire
Kenneth J. Afienko, P.A

560 First Avenue, North

St. Petersburg, Florida 33701

Keith C. Tischler, Esquire
Jolly & Peterson, P.A

2145 Delta Boul evard, Suite 200
Post O fice Box 37400

Tal | ahassee, Florida 32315

Aaron C. French, Esquire
4600 North Habana Avenue, Suite 17
Tanpa, Florida 33614

WIlliamC. Fal kner, Esquire
Pinellas County Attorney's Ofice
315 Court Street

Clearwater, Florida 33756
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormmended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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